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MAYNARD, 
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Plaintiffs, 
Civil Action File No. 

16-SV-89 v. 

CHRISTAL MCGEE and SNAPCHAT, INC., 

Defendants. 

DEFENDANT SNAPCHAT, INC.'S BRIEF IN SUPPORT OF MOTION TO DISMISS 
PLAINTIFFS' FIRST AMENDED COMPLAINT OR, IN THE ALTERNATIVE, 

FOR JUDGMENT ON THE PLEADINGS 

COMES NOW Defendant Snapchat, Inc. ("Snapchat") and hereby respectfully submits 

the following Brief in Support of its Motion to Dismiss Plaintiffs' Amended Complaint or, in the 

Alternative, for Judgment on the Pleadings (the "Motion"). In support, Snapchat states as 

follows: 

INTRODUCTION 

On the evening of September 10, 2015, Plaintiff Wentw01th Maynard was driving in 

Clayton County when he pulled out in front of Defendant Christal McGee. Their vehicles 

collided. He and his wife then commenced this proceeding, alleging that Mr. Maynard was 

injured in the crash. Plaintiffs' Amended Complaint, however, has little to say about Ms. McGee, 

who was driving the car that hit them. Instead, it sets its sights on California-based Snapchat, an 

interactive computer service company that provides a popular software application for mobile 

phones. Plaintiffs allege that Snapchat caused the collision because Ms. McGee was using the 

application's "speed filter" while driving. They further allege that the speed filter "facilitated Ms. 



McGee's excessive speeding" and "motivated" her to "drive at an excessive speed to obtain 

recognition and to share her experience through Snapchat." 

Plaintiffs' case against Snapchat fails, first and foremost, because these key allegations 

are false. As demonstrated in Snapchat's sanctions motion, data from Ms. McGee's phone proves 

that Ms. McGee was not using the Snapchat application at the time of the collision. Snapchat 

therefore has nothing to do with this case. Plaintiffs' desire to rope in Snapchat is 

understandable; the ploy earned them significant media attention, and the pockets of a company 

like Snapchat are far deeper than those of the 18-year-old Ms. McGee. But Plaintiffs cannot do 

so by inventing facts. That sort of (at best) reckless pleading should not be condoned. 

However, even if Plaintiffs' allegations are accepted as true for purposes of this Motion, 

Plaintiffs' claims must be dismissed for at least three reasons: 

First, this Court lacks both general and specific personal jurisdiction over Snapchat. It 

lacks general jurisdiction because Snapchat is not "at home" in Georgia. And it lacks specific 

jurisdiction because Snapchat does not have the requisite minimum contacts with Georgia: 

Snapchat has no offices in Georgia; it has no employees here; and the injuries Plaintiffs allege 

did not arise out of any Snapchat action targeting Georgia. Plaintiffs would have this Court 

exercise jurisdiction over Snapchat merely because the Snapchat application is available for 

download, and is in fact downloaded, all over the world. But comis uniformly hold that is not 

enough. And for good reason: If merely offering a computer service for download were 

sufficient to create jurisdiction, all of the world's mobile applications and Internet service 

providers could be haled into court in every jurisdiction in the United States. The Fou1ieenth 

Amendment forbids that result. 
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Second, Plaintiffs' claims for negligence and loss of cons01iium fail for multiple 

independent reasons under Georgia law. To begin with, Snapchat owes no duty to these third

party Plaintiffs. Moreover, if this Comi accepts Plaintiffs' allegations as true, then it must accept 

that Ms. McGee was driving recklessly, violating Georgia criminal law, and using Snapchat in a 

way that violates Snapchat's. Terms of Service. Each of these acts constitutes a superseding and 

intervening cause that, under black-letter Georgia law, breaks the causal chain as to Snapchat. 

Third, Plaintiffs' claims against Snapchat are barred by the Communications Decency 

Act of 1996, 47 U.S.C. § 230 (the "CDA''). The CDA gives online platforms like Snapchat 

express immunity from claims that seek to treat them as publishers and saddle them with liability 

arising from third-party acts. That is what Plaintiffs seek to do here - which is why courts 

repeatedly have rejected theories like the ones Plaintiffs advance, holding that the CDA bars the 

claims. 

For each of these reasons, this Court should dismiss Plaintiffs' claims as a matter of law 

or, in the alternative, enter judgment in favor of Snapchat. 

BACKGROUND 

A. The AllegatiOns 

The Amended Complaint alleges as follows: On the night of September 10, 2015, Mr. 

Maynard was driving his Mitsubishi Outlander in Clayton County, Georgia. (Amend. Compl. 

~~ 24, 34). As he pulled out 01ito Tara Boulevard in Clayton County, his car was struck at high 

speed by a white Mercedes Benz driven by Ms. McGee. Id. Mr. Maynard alleges that he suffered 

permanent injmies as a result of the collision. (Id. ~~ 36-38). 

Mr. Maynard and his wife subsequently filed this lawsuit. The suit names Ms. McGee as 

a defendant. (Id. ~ 6). However, it also names Snapchat, the creator of a popular mobile 
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application that lets users create and share photos and short videos, send each other chat 

messages, and view content from leading news and entertainment-publishers. (Id if 3). Plaintiffs 

allege in the Amended Complaint that "the use of Snapchat's mobile software" was "the critical 

cause of the collision" of Ms. McGee's and Mr. Maynard's vehicles. (Id. if 1). That is so, they 

allege, because Ms. McGee .supposedly was using the Snapchat application at the time of the 

collision. (Id. ifif 31-32). Specifically, Plaintiffs allege that Ms. McGee was speeding at the time 

of the collision so she could make a record of her speed using Snapchat's "speed filter" -

essentially, a feature on the application that can show a user's speed, like an odometer does - and 

post it on her Snapchat account. (Id. ifif 27-32). They further allege that the speed filter 

"facilitated McGee's excessive speeding" and "motivated" her to "drive at an excessive speed to 

obtain recognition and to share her experience through Snapchat." (Id. if 27). 

B. The Stay and Sanctions Motion 

As set forth in Snapchat' s previously filed motion for sanctions, substantially all of these 

allegations are inaccurate. Data from Ms. McGee's Snapchat account shows that she in fact was 

not using the Snapchat application at all at the time of the collision. (See Sanctions Mot. at pp. 3-

5). 

Snapchat's counsel approached Plaintiffs' counsel in May 2016, informed them of these 

facts, and stated that Snapchat would file a motion for sanctions unless Plaintiffs dismissed 

Snapchat from the case. (Id. at pp. 4-5). In response, Plaintiffs' counsel asked to view the data 

from Ms. McGee's Snapchat account to confirm that she was not using the application at the 

time of the collision. (Id.). The parties sought and obtained a stay from this Court so that 

Plaintiffs could do so. (Id.). That stay subsequently was extended three times. However, on 

August 26, 2016, Plaintiffs informed Snapchat's counsel that they would proceed despite the 

4 



evidence that Ms. McGee was not using Snapchat at the time of or immediately before the 

collision. (Jd.). On August 29, 2016, Snapchat filed the motion for sanctions, alqng with its 

verified answer and Motion to Dismiss Plaintiffs' Complaint or, in the Alternative, for Judgment 

on the Pleadings. 

C. The Amended Complaint 

Plaintiffs filed their First Amended Complaint for Damages ("Amended Complaint") on 

August 30, 2016. With the exception of changing the alleged time of the collision and removing 

false allegations relating to the availability of trophies for using Snapchat's "speed filter," 

Plaintiffs' Amended Complaint is substantively identical to the original Complaint. Plaintiffs' 

false allegations regarding Ms. McGee's use of Snapchat at the time of the collision remain a 

centerpiece of their claims. For purposes of this Motion, Snapchat treats all the allegations in 

Plaintiffs' Amended Complaint as true. Fritz v. Shadwich, 312 Ga. App. 906, 906 (2011). 

ARGUMENT AND CITATION OF AUTHORITY 

I. THIS COURT SHOULD DISMISS PLAINTIFFS' CLAIMS AGAINST 
SNAPCHAT FOR LACK OF PERSONAL JURISDICTION. 

Plaintiffs' claims should be dismissed because Snapchat is not subject to either general 

jurisdiction or specific jurisdiction in Georgia. 

A. Law on Personal Jurisdiction 

A comi may exercise jurisdiction over a non-resident defendant only if the defendant has 

sufficient contacts with the forum state to make it just to hale the defendant into comi there. 

Innovative Clinical & Consulting Servs., LLC v. First Nat. Bank of Ames, 279 Ga. 672, 675, 620 

S.E. 2d 352 (2005). This personal jurisdiction over a defendant may arise in two ways, explained 

in more detail below. If the defendant is effectively at home in the forum state, the comi may 

exercise "general jurisdiction" over the defendant. Id. Separately, if the defendant has sufficient 
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contacts with the forum state and the cause of action arises out of those contacts, the court may 

exercise "specific jurisdiction" over the defendant. Id 

A defendant moving to dismiss bears the blU'den of proving the absence of jurisdiction. 

ATVO Sign & Lighting Co., LLC v. Stamm Mfg., 298 Ga. App. 528, 529 (2009). The defendant 

may raise matters not contained in the pleadings; but where the outcome of the motion depends 

on unstipulated facts, it must be accompanied by supporting affidavits 01· documentary evidence. 

Id. 

B. Snapchat Is Not Subject To General Jurisdiction Because It Is Not "At 
Home" In Georgia. 

The U.S. Supreme Court's decisions in Daimler AG v. Bauman, 134 S. Ct. 746 (2014) 

and Goodyear Dunlop Tires Operations, S.A. v. Brawn, 131 S. Ct. 2846 (2011) sharply limit 

general jurisdiction. Under those decisions, it is not enough for a corporation to have some 

contacts in the forum state. Indeed, it is not even enough for a corporation to "engag[ e] in a 

substantial, continuous, and systematic course of business" in the state. Daimler, 134 S. Ct. at 

760-61. Instead, general jurisdiction exists only when the corporation's contacts with the state 

are "so 'continuous and systematic' as to render [it] essentially at home in the forum State." 

Daimler, 134 S. Ct. at 761; Goodyear, 131 S. Ct. at 2851 (emphasis supplied). The "paradigm" 

bases for general jurisdiction are the place of incorporation and principal place of business. 

Daimler, 131 S. Ct. at 2853-54; see also Carmouche v. Tamborlee Mgmt., Inc., 789 F.3d 1201, 

1205 (11th Cir. 2015) (defendant not "at home" in Florida under Daimler despite having Florida 

bank account and two Florida addresses). 

As Daimler explained, courts may not broaden general jlll'isdiction by attempting to use it 

any time a corporation does substantial business in a state. That would constitute an "exorbitant[] 

exercise of all-purpose jurisdiction" that "would scarcely permit out-of-state defendants to 
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structure their primary conduct with some minimum assurance as to where that conduct will and 

will not render them liable to suit." 131 S. Ct. at 761-62 (quoting Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 472 (1985)) (internal quotations omitted). 

Under the standards set forth in Daimler, this Court lacks general jurisdiction over 

Snapchat. Plaintiffs' AmendG:d Complaint fails to allege any facts even remotely supporting the 

notion that Snapchat is at home in Georgia. To the contrary, Plaintiffs concede that Snapchat's 

principal place of business is in California and that Snapchat does not have a registered agent in 

Georgia. (See Amend. Compl. ~ 4). Moreover, Snapchat is not incorporated under the laws of 

Georgia and does not have a principal place of business in Georgia. (See Verified Answer and 

Affirmative Defenses to Plaintiffs' Amended Complaint ("Answer") ~ 5). Snapchat has no 

employees or office in Georgia. (Id.). And, Snapchat does not own any real property in Georgia. 

(See id.). Accordingly, Snapchat is not "at home" in Georgia and is not subject to general 

jurisdiction in Georgia. 

C. Snapchat Is Not Subject To Specific Jurisdiction In Georgia. 

Because Snapchat is not subject to general jurisdiction, the remaining inquiry is whether 

Snapchat is subject to specific jurisdiction. It is not, for two separate reasons. First, Plaintiffs do 

not and cannot allege that Snapchat targets its application at Georgia. Second, even if Plaintiffs 

could show as much, the Court still would lack jurisdiction because Plaintiffs' claims do not 

arise out of any Snapchat action purportedly targeted at Georgia. 

1. Specific Jurisdiction Framework 

Georgia's Long Arm Statute provides that Georgia courts have personal jurisdiction over 

any nomesident that: 

( 1) Transacts any business within this state; 
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(2) Commits a tortious act or omission within this state, except as to a cause of 
action for defamation of character arising from the act; 

(3) Conunits a tortious injury in this state caused by an act or omission outside 
this state if the to1t-feasor regularly does or solicits business, or engages in any 
other persistent course of conduct, or derives substantial revenue from goods used 
or consumed or services rendered in this state .... 

O.C.G.A. § 9-1-91(1)-(3). Plaintiffs proceed under section 1, arguing that Snapchat is subject to 

specific jurisdiction because Snapchat "tr·m1sacted business in and throughout Georgia -

including but not limited to Spalding County." (Amend. Compl. ~ 5). However, Georgia comts 

have recognized that, despite the statute's terms, the analysis under section 1 is not just whether 

the defendant has transacted ~my business in the State. That is so because the Due Process Clause 

authorizes specific jurisdiction only where the defendant's "suit-related conduct ... create[s] a 

substantial c01mection with the forum State," Walden v. Fiore, 134 S. Ct. 1115, 1121 (2014) 

(emphasis supplied), and the authority granted by the Long Arm Statute "cannot extend beyond 

the maximum extent permitted by procedural due process," Innovative Clinical & Consulting, 

279 Ga. at 675. 

Thus, Georgia comts have applied a gloss to the Long Arm Statute. "In considering 

whether a court may exercise jurisdiction over a nomesident based on the transaction of 

business, Georgia courts apply a three-part test: Jurisdiction exists on the basis of transacting 

business if: (1) the nomesident defendant has purposefully done some act or consunm1ated some 

transaction in Georgia; (2) if the cause of action arises from or is connected with such act or 

transaction; and (3) if the exercise of jurisdiction by the courts of this State does not offend 

traditional notions of fairness and substantial justice." Aero Toy Store, LLC v. Grieves, 279 

Ga.App. 515, 517-18, 631 S.E. 2d 734 (2006). The first two prongs of the test are used to 

determine whether the defendant has established the minimum contacts necessary to create 
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jurisdiction. "If the defendant has established minimum contacts, the court may then evaluate 

other factors that impact on the reasonableness of asserting jurisdiction, such as the burden on 

defendant, the forum State's interest in adjudicating the dispute, plaintiffs interest in obtaining 

convenient and effective relief, the interstate judicial system's interest in obtaining the most 

efficient resolution to controversies, and the shared interest of the states in furthering substantive 

social policies." Id. 

2. Snapchat Has Not Purposefully Directed Its Activities Toward 
Georgia Simply By Making Its Application Accessible Around The 
World. 

The Aero Toy test's first prong asks whether the defendant has targeted its business -

here, the Snapchat mobile application - at Georgia. The answer is "no." First, Snapchat does not 

target its application at Georgia or Georgia residents in particular. Snapchat is based in 

California. Its mobile application is available for people all over the world to download and use. 

And Plaintiffs do not and cannot allege that Snapchat does anything to target the Snapchat 

application - much less the application's "speed filter" feature~ at Georgia specifically. Courts 

in Georgia and across the country have squarely held that that is not enough for specific 

jurisdiction. See, e.g., Emory Group LLC v. ID Solutions, LLC, No. 1:14-CV-13--TWT, 2014 

WL 1415021, at *4 (N.D. Ga. Apr. 10, 2014); Gullen v. Facebook, Inc., 2016 WL 245910 (N.D. 

Ill. Jan. 21, 2016); Pathfinder Software, LLC v. Core Cashless, 127 F. Supp. 3d 531, 542-543 

(M.D.N.C. 2015). As the Gullen comi put it: "If the defendant merely operates a website, even a 

'highly interactive' website, that is accessible from, but does not target, the forum state, then the 

defendant may not be haled into court in that state without offending the Constitution." 

2016 WL 245910 at *2 (quoting be2 LLC v. Ivanov, 642 F.3d 555, 558-59 (7th Cir. 2011)) 

(emphasis supplied). 
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Plaintiffs attempt to establish jurisdiction on the grounds that Snapchat is accessible by 

users in Georgia, and Ms. McGee "downloaded Snapchat while she was in Georgia" and 

"activated Snapchat while she was in Georgia." (Amend Compl. ~, 21, 23). But that is not 

enough for the reasons just mentioned. Snapchat is accessible to users all over the world. 

(Answer, 55). The mere fact that Georgia residents can access Snapchat's application does not 

confer personal jurisdiction. See Emory Group, 2014 WL 1415021, at *4 (applying Georgia law 

and holding the fact that Georgia residents can access defendant's website alone would not 

confer personal jurisdiction). Indeed, Plaintiffs' allegation is reminiscent of the allegations that 

did not pass muster in Gullen. There, the plaintiff argued Facebook was subject to specific 

jurisdiction in Illinois because it supposedly "target[ ed]" a feature of its service at "millions of 

users who are residents of Illinois." Gullen, 2016 WL 245910, at *2. The court disagreed, 

concluding plainttff s assertion was simply "not true" because the feature was available to all 

Facebook users, not merely those in Illinois. Id. And that meant the plaintiff had not alleged 

enough for specific jurisdiction. 

The same analysis applies here. Snapchat' s application is available to all, not merely 

people who reside in Georgia. That is to say, it is accessible from, but does not target, the forum 

state. be2 LLC v. Ivanov, 642 F.3d at 558-59. Snapchat therefore "may not be haled into court" in 

Georgia "without offending the Constitution." Id. 

Further, the fact that that certain users including Ms. McGee have accessed Snapchat 

within the State of Georgia does not establish minimum contacts. Georgia courts have applied a 

"sliding scale" to determine personal jurisdiction based on internet contacts, using a test 

articulated in Zippo Manufacturing Co. v. Zippo Dot Com, 952 F. Supp. 1119 (W.D. Pa. 1997). 

See Aero Toy, 279 Ga.App. at 523. Passive websites that merely provide information to users are 
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on one end of the scale and fully interactive traditional e-commerce sites are on the other end. 

See id. at 523-24 (interactive website that targeted Georgia residents, sold cars to Georgia 

residents and shipped cars to Georgia was subject to specific jurisdiction). Although Georgia 

courts have not yet applied the sliding scale to mobile applications like Snapchat, courts across 

the country have uniformly held such interactive applications are not subject to specific 

jurisdiction simply because users in the jmisdiction can unilaterally access the application in that 

state. Seel e.g., Pathfinder Software, 127 F. Supp. 3d at 542-543 (specific jurisdiction does not 

exist, and "[t]he fact that North Carolina residents can download the application does not alter 

this result, as the application is available to Android smartphone and tablet users all over the 

world"); Intercarrier Communications LLC v. WhatsApp) Inc., No. 3: 12-cv-776, 2013 WL 

5230631, at *4 (E.D. Va. Sept. 13, 2013) (a company does not '"consciously' or 'deliberately' 

target[] a forum if a user unilaterally downloads or uses its software within that fornm"). 

Likewise, Plaintiffs' allegation that Snapchat's data flows through Google servers located 

in Georgia does not change the analysis. (Amend. Compl. ~if 43-45). Third-paiiy Google's 

unilateral act of locating servers in Georgia is no basis for specific jurisdiction. Numerous courts 

have so held, and have rejected this exact argument. See Pathfinder Software1 LLC1 127 

F.Supp.3d at 543 ("Google's decision to locate computer servers in No1ih Carolina is a 

'unilateral activity' of a third party, which is not an appropriate consideration in determining 

whether a defendant has sufficient contacts with a forum State."); see also Carefirst of Md) Inc. 

v. Carefirst Pregnancy Centers, Inc., 334 F.3d 390, 402 (4th Cir. 2003) ("It is unreasonable to 

expect that, merely utilizing servers owned by a Maryland-based company, [defendant] should 

have foreseen that it could have been haled into a Maryland comi ... "); Hanson v. Denckla, 357 
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U.S. 235, 253 (1958) ("The unilateral activity of those who claim some relationship with a 

nomesident defendant cannot satisfy the requirement of contact with the forum State."). 

3. Plaintiffs' Causes of Action Do Not Arise From Snapchat's Contacts 
Within Georgia. 

Separately, even if ~laintiffs could demonstrate that Snapchat purposefully directed the 

Snapchat application toward Georgia, Plaintiffs still cam1ot show that their claims arise from any 

alleged act or transaction by Snapchat that occtmed in Georgia. This is an independent basis to 

find no jurisdiction here. Even if Ms. McGee was accessing Snapchat at the time of the collision, 

the contacts between Snapchat and the forum state must be "contacts that the defendant himself 

creates" because the "[d]ue process limits on the State's adjudicative authority principally 

protect the liberty of the nonresident defendant - not the convenience of plaintiffs or third 

parties." Walden, 134 S. Ct. at 1122 (emphasis supplied). Thus "it is the defendant's conduct that 

must form the necessary connection with the forum State that is the basis for its jurisdiction over 

him." Id. Specific jurisdiction may not be based on the unilateral activity of persons other than 

the defendant. See id. at 1123. Here, even if Ms. McGee had been using Snapchat at the time of 

the collision, her unilateral activity would not have provided a basis for specific jurisdiction over 

Snapchat. 

Nor would Plaintiffs' allegations that Snapchat "provided consideration in exchange for 

advertisements or promotional exposure to Georgia residents" and derived revenue from its 

advertising and promotional exposure to Georgia residents. (Amend. Compl. ~~ 57-58). These 

alleged contacts are irrelevant because it has to be "the defendant's suit-related conduct" that 

"create[s] a substantial connection with the forum State." Walden, 134 S. Ct. at 1121. Contacts 

having nothing to do with the "underlying controversy" in the litigation are irrelevant to specific 

jurisdiction. Id. at 1121 n.6. Moreover, "even prior to the advent of the internet, Georgia courts 

12 



recognized that circulation of advertisements in Georgia was insufficient to confer personal 

jurisdiction under subsection one of Georgia's long-arm statute ... " Brannies v. Internet ROI, 

Inc., 67 F.Supp.3d 1365, 1369 (S.D. Ga. 2015). 

4. Exercising Jurisdiction Over Snapchat Would Offend Traditional 
Notiop.s of Fairness and Substantial Justice. 

Finally, even if Snapchat had sufficient minimum contacts with Georgia, which it does 

not, the exercise of jurisdiction ·in this case would not comport with "traditional notions of 

fairness and substantial justice." Aero Toy, 279 Ga.App. at 517-18. Under Plaintiffs' theory of 

jurisdiction, Snapchat would be subject to specific jurisdiction anywhere and everywhere its 

digital product can be accessed - that is to say, anywhere in the world. But Plaintiffs' theory 

goes further still: If they are co11'ect, then just about every online service would be subject to suit 

in every jurisdiction. See Advance Tactical Ordnance Systems, OOC v. Real Action Paintball 

Inc., 751 F.3d 796, 803 (7th Cir. 2014) ("Having an 'interactive website' (which hardly rules out 

anything in 2014) should not open a defendant up to personal jurisdiction in every spot on the 

planet where the interactive website is accessible."). A theory that guts personal jurisdiction 

limits in this way does not comport with traditional notions of fairness and substantial justice. 

II. PLAINTIFFS' CLAIMS FAIL ON STATE LAW GROUNDS. 

The claims against Snapchat must be dismissed on the merits because Plaintiffs fail to 

successfully plead even a single element of their tort claim. To prevail on a claim for negligence, 

Plaintiffs must prove: "(1) A legal duty to conform to a standard of conduct raised by the law for 

the protection of others against unreasonable risks of harm; (2) a breach of this standard; (3) a 

legally attributable causal connection between the conduct and the resulting injury; and, (4) some 

loss or damage flowing to the plaintiff's legally protected interest as a result of the alleged 

breach of the legal duty." Dupree v. Keller Indus., Inc., 199 Ga. App. 138, 141, 404 S.E.2d 291, 
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294 (1991); accord Bradley Center v. Wessner, 250 Ga. 199, 200, 296 S.E.2d 693 (1982). 

Plaintiffs fail on every front. First, it is well-established that providers of digital products like 

Snapchat owe no legal duty to third parties to prevent improper uses of their products. If it were 

otherwise, then it would be impossible for companies to sell mobile phones, GPS devices, or any 

other product that has the potential to distract a driver if used improperly. Second, if Plaintiffs' 

allegations are accepted as true, then Ms. McGee was driving some 100 miles per hour while 

using her mobile phone when she collided with Mr. Maynard. That conduct would be criminal 

(not to mention reckless) twice over. And it is black-letter law that the independent criminal act 

of a third party is a superseding cause that breaks the causal chain. 

Further, Plaintiff Karen Maynard's ("Mrs. Maynard") claim for loss of consortium is 

derivative of her husband's underlying personal injury claim. VVhite v. Hubbard, 203 Ga. App. 

255, 256, 416 S.E.2d 568 (1992). Because Mr. Maynard's claims against Snapchat fail under 

Georgia law, Mrs. Maynard's derivative loss of consortium claim also fails and should be 

dismissed as a matter of law. Id. 

A. Snapchat Owed No Duty To Third-Party Plaintiffs. 

Even if Ms. McGee were using Snapchat at the time of the collision, which she was not, 

Snapchat cam1ot be liable because Snapchat has no legal duty to anticipate injury to a third party 

due to that improper and illegal use of its product. 

Indeed, courts across the country have consistently rejected such a duty in cases that 

just like this one - involve alleged distracted driving. They have pointed out that "[i]f 

manufacturers or designers of products had a legal duty to third-parties to anticipate improper 

use of their products, then no product that would potentially distract a driver could be marketed. 

Cellular telephones, GPS devices and even car radios would be the subject of suits such as this 
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one." Durkee v. C.H Robinson Worldwide, Inc., 765 F. Supp. 2d 742, 754 (W.D.N.C. 2011) 

("Durkee I"), ajf'd sub nom., Durkee v. Geologic Sols., Inc., 502 F. App'x 326 (4th Cir. 2013) 

("Durkee II"). And they uniformly have held that no such duty attaches as a matter of law -

including in cases, again like this one, involving distracted driving due to cell phones and GPS 

navigation systems. See id. (holding the manufacturing of an in-truck texting system had no duty 

to the injured third-party plaintiffs); Weaver v. PACCAR, Inc., 614 Fed. App'x. 991, 993 (11th 

Cir. 2015) ("Defendant-manufacturers .. . are not expected to foresee negligence from 

distraction, inattentiveness, or absent-mindedness"); Trent J Ford v. Hertz Corp. 2012 Cal. App. 

Unpub. Lexis 2778, at *5 (Cal. App. 4th Dist. Apr. 13, 2012); Estate of Doyle v. Sprint/Nextel 

Corp., 248 P.3d 947, 951-52 (Okla. Civ. App. 2010) (seller and manufacturer of a cell phone had 

no duty to third party ldlled by a driver using the phone); WWiams v. Cingular Wireless, 809 

N.E.2d 473, 479 (Ind. Ct. App. 2004) ("Public policy weighs in favor of not imposing a duty on 

cellular phone companies for cars, even if cellular phones have the potential to distract drivers if 

misused."). 

The courts have reached this conclusion, moreover, regardless of whether the plaintiffs 

advanced tort or product-liability theories. In the product-liability context, the courts, including 

Georgia courts, have squarely held that manufacturers have no duty to design products in a 

manner that is incapable of misuse or causing driver distraction. See, e.g., Durkee I, 765 F. Supp. 

2d at 753 (rejecting any duty "on the manufacturer of a product to design it in such a maimer that 

the user thereof is incapable of being distracted by its use while driving"); Durkee II, 502 F. 

App'x. at 327-328 (affirming trial court's ruling to that effect); Williams, 809 N.E.2d at 478 

(unreasonable to impose a duty on cell phone manufacturer to design products that could not 

potentially distract drivers); Estate of Doyle, 248 P.3d at 951 (no duty to design a product to 
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prevent harm caused when drivers are distracted by use of cell phone); Barnes v. Harley-

Davidson lvlotor Co., Inc., 182 Ga.App. 778, 781, 357 S.E.2d 127 (1987) ("Since it is patent that 

virtually any article, of whatever type or design, is capable of producing injury when put to 

particular uses or misuses, a manufacturer has no duty so to design his product as to render it 

wholly incapable of producing injury."); Center Chemical Co. v. Parzini, 234 Ga. 868, 869, 218 

S.E.2d 580, 581 (1975) ("A product is not in a defective condition when it is safe for normal 

handling and consumption. If the injury results from abnormal handling . . . the seller is not 

liable."). 

This case is on all fours with those cited above. The Snapchat application is, of course, 

capable of distracting a driver if used improperly, just like a cell phone or a GPS system. 

However, Snapchat explicitly warns its users against such improper use. To that end the 

Snapchat application includes a warning on the "speed filter" instructing users not to use the 

Snapchat application while operating a motor vehicle. (See Answer Ex. A.). Snapchat also 

required users to agree, in the Terms of Use applicable at and before the time of the crash at issue 

here, that they would not use the application "for any purpose that is illegal [or] beyond the 

scope of their intended use."1 

Thus, even if Ms. McGee were using Snapchat at the time of the collision, which she was 

not, that would only mean that Ms. McGee negligently misused the product, causing injury to 

Plaintiffs. Courts could not be clearer that Snapchat had no legal duty to third parties to stop such 

misuse, or to design a product incapable of distracting a driver. 

1 See https://web.archive.org/web/20150824154119/http://www.snapchat.com/terms Snapchat 
has since revised the Terms and now refers to them as the Terms of Service. See 
www.snapchat.com/terms. The quotation above is from the Terms in effect at the time of the 
collision. 

16 



B. Ms. McGee's Alleged Negligent (And Potentially Criminal) Acts Constitute 
Intervening And Superseding Causes. 

Plaintiffs' claims against Snapchat also fail for a separate reason. Under Georgia law, 

"[n]o matter how negligent a patiy may be, if their act stands in no causal relation to the injury it 

is not actionable." Jonas v. I~uzu Motors Ltd., 210 F. Supp. 2d 1373, 1377 (M.D. Ga. 2002). It is 

also long established under Georgia law that "in a suit for damages, where it appears upon the 

face of the plaintiffs petition that there intervened between the alleged negligence of the 

defendant and the damage sustained by the plaintiff the independent criminal act of a third 

person, which was the direct and proximate cause of the damage, the petition should be 

dismissed on general demurrer." Blakely v. Johnson, 220 Ga. 572, 576, 140 S.E.2d 857, 860 

(1965). Here, Ms. McGee's alleged negligent acts and alleged speeding and unlawful use of the 

Snapchat application constitute violations of motor vehicle and traffic laws of the State of 

Georgia. That destroys proximate causation as to Snapchat as a matter of law. For this reason, 

too, Plaintiffs' claims against Snapchat should be dismissed. 

1. Ms. McGee's Alleged Criminal Acts Break The Causal Chain. 

Third-party criminal acts are intervening causes under Georgia law. Atlantic Coast Line 

R. Co. v. Godard, 211 Ga. 373, 377; 86 S.E.2d 311, 315 (1955); McClendon v. Citizens and 

Southern Nat. Bank, 155 Ga. App. 755, 272 S.E.2d 592 (1980). Ms. McGee's alleged use of 

Snapchat constitutes an unlawful and criminal violation of the Georgia Code, which prohibits the 

operation of a motor vehicle "on any public road or highway of this state while using a wireless 

telecommunications device to write, send, or read any text based communication, including but 

not limited to a text message, instant message, e-mail, or Intemet data." O.C.G.A. § 40-6-241.2. 

Fmther, Ms. McGee's alleged speed of over 100 miles per hour at the time of the collision 

constitutes the criminal act of reckless driving, and also qualifies Ms. McGee as a "super 

17 



speeder" under Georgia law. See O.C.G.A. § 40-6-390(a); Frasier v. State, 236 Ga.App. 764, 

589 S.E.2d 329 (2003) (affirming conviction of crime of reckless driving where defendant was 

found to have driven 24 mph in excess of the posted speed limited); see also O.C.G.A. §40-6-

189. Finally, driving at a speed of over 100 miles per hour in an effort to record or document her 

speed would render Ms. McGee guilty of the criminal act of misdemeanor racing. See O.C.G.A. 

§ 40-6-186(b) ("No person shall drive any vehicle on a highway in this state ... for the purpose 

of making a speed record."). 

This alone suffices to end the matter, because the Supreme Court of Georgia has squarely 

held in a distracted-driving case that the driver's illegal act broke any alleged "causal 

connection" between the collision and a defendant who supposedly caused the distraction. 

Blakely, 220 Ga. at 576. In Blakely, the plaintiff was rear-ended by the defendant and filed suit 

against the defendant for negligence. Id. at 574. Just like Plaintiffs in this matter, the plaintiff in 

Blakely sued a third party who allegedly distracted the defendant, causing the collision. See id. 

And just like in this matter, the pleadings alleged that the driver of the car had behaved so 

improperly that he violated "criminal statutes relating to motor vehicles." Id. at 577, 

The Blakely court held that the third party could not be not liable for negligence because 

"where it appears upon the face of the plaintiffs petition that there intervened between the 

alleged negligence of the defendant and the damage sustained by the plaintiff the independent 

criminal act of a third person, which was the direct and proximate cause of the damage, the 

petition should be dismissed on general demut'l'er.'' Id. at 576 (emphasis supplied). It added that 

the third paiiy was "not bound to anticipate [ ... ] a motorist would violate traffic laws and cause 

injuries to third persons." Id. at 577. The result here can be no different. Ms. McGee's alleged 
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violations of Georgia traffic laws breaks the causal chain and therefore precludes a finding of 

liability against Snapchat. 

2. Ms. McGee's Alleged Negligent Act Breaks The Causal Chain. 

Moreover, even setting aside Ms. McGee's alleged criminal acts, her alleged negligent 

conduct also breaks the causal chain necessary for Plaintiffs to proceed against Snapchat. In 

Weaver v. PACCAR, the plaintiff was injured when a non-party driver negligently and "absent-

mindedly" staited the semi-truck under which the plaintiff was worldng, even though the driver 

should have lmown the truck was in gear and would lurch forward. The plaintiffs leg was 

crushed. 52 F. Supp. 1342, 1348 (S.D. Ga. 2014), aff'd 614 Fed. App'x. 991. Thereafter, the 

plaintiff filed suit alleging the defendant manufacturer of the semi-truck failed to install a neutral 

safety switch, which was the proximate cause of the collision. Id. However, the Eleventh Circuit, 

applying Georgia law, held the non-paity driver's negligent conduct in staiting the semi-truck 

was an intervening act, which broke the causal chain, and proximate causation as to the 

defendant was therefore "missing." Id. at 993. Here, Ms. McGee's alleged negligence (i.e., 

speeding and driving while distracted), if proven, is an intervening act and the proximate cause 

of Plaintiffs' injuries sufficient to remove Snapchat from the causal chain of Plaintiffs' alleged 

injuries. 

3. Ms. McGee's Violation Of Snapchat's Terms Of Use Breaks The 
Causal Chain. 

Further, even if Ms. McGee were using Snapchat at the time of the collision, which she 

was not, Ms. McGee would have been violating Snapchat's express Terms of Use, which are an 

enforceable agreement between Ms. McGee and Snapchat. See, e.g., Net2Phone, Inc. v. Superior 

Court, 109 Cal. App. 4th 583, 588-89, 135 Cal. Rpu·. 149 (Cal. App. 2003); Forrest v. Verizon 

Communications, Inc., 805 A.2d 1007, 1010-11 (D.C. 2002); Leatherwood v. Cardservice Int'!, 
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Inc., 929 So. 2d 616, 617 (Fla. App. 2006); Hancockv. AT&T Co., 701F.3d1248, 1256-58 (10th 

Cir. 2012); Nicosia v. Amazon.com, Inc., 84 F. Supp. 3d 142 (E.D.N.Y. 2015). 

Snapchat requires all users to expressly agree to Snapchat's Terms of Use (now called the 

Terms of Service). And those Terms require users to expressly agree not to use the Application 

in an unlawful mam1er. See note 1 supra; see also Lapolla Industries, Inc. v. Hess, 325 Ga. App. 

256, 259 (2013) (on a motion for judgment on the pleadings, a trial court may consider exhibits 

attached to the complaint or the answer). Ms. McGee's alleged use of the Snapchat application 

while operating a motor vehicle therefore constitutes an improper and prohibited misuse of the 

Snapchat application. "Misuse of a product may bar recovery against the manufacturer where 

misuse is the sole proximate cause of damage, 01· where it is the intervening or superseding 

cause. A manufacturer is not liable for injuries resulting from abnormal use of the product." 

Sanders v. Lull Int'!, Inc., 411 F.3d 1266, 1270 (11th Cir. 2005), quoting Thornton v. E.1 Du 

Pont De Nemours and Co., 22 F.3d 284, 288 (11th Cir. 1994). 

The U.S. Court of Appeals for the First Circuit recently was faced with an analogous set 

of facts: a technology product was used in violation of state law and the agreed-upon Terms of 

Service. See Walsh v. TelTech Sys., Inc., 821 F.3d 155, 164 (1st Cir. 2016). The First Circuit 

affirmed a grant of summary judgment for the defendant service provider. Id. at *7. But the 

District Court properly ruled that, on this record, the provider of that service was entitled to 

summary judgment on her state law claim. It held that the user's use of the product in a manner 

prohibited by the Terms of Service proximately caused the plaintiffs injury. Id. And it relied 

upon those Terms of Service - which, like Snapchat's, required users not to use the product in 

unlawful ways - to reach its result. Id. Just so here. Ms. McGee's alleged conduct not only 

violated the Snapchat Terms of Use but also numerous laws of the State of Georgia. The conduct 
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therefore constitutes a superseding, intervening cause, and Plaintiffs' claims against Snapchat 

fail for want of causation and should be dismissed. 

III. THE COMMUNICATIONS DECENCY ACT FORECLOSES PLAINTIFFS' 
CLAIMS. 

Finally, Plaintiffs' cl!iims against Snapchat must be dismissed because they are baned by 

the CDA, 47 U.S.C. § 230(c). Section 230 of the CDA immunizes online platforms from lawsuits 

that seek to blame them for third-party misdeeds on the grounds that the platforms failed to 

"exercise . . . a publisher's traditional editorial functions," such as monitoring user posts or 

removing site features. Zeran v. America Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997). That is 

what Plaintiffs seek to do here. They allege that Snapchat had a tort-law duty to its users because 

of material previously posted on the application, and they allege that Snapchat should be liable 

for not removing a feature that some users allegedly used improperly. But comis already have 

held that online services caimot be sued lmder these theories - both are baned by Section 23 0. 

Plaintiffs' claims fail for this reason too. 

A. Section 230 Of The CDA. 

Congress enacted Section 230 in 1996 to protect Internet platforms from being 

overwhelmed by litigation. Specifically, "Congress recognized the threat that tort-based lawsuits 

pose to freedom of speech in the new and burgeoning Internet medium," and "Section 230 was 

enacted, in paii, to maintain the robust nature of Internet communication." Zeran, 129 F.3d at 

330. 

To achieve that protection, Congress provided "broad immunity under the CDA to Web-

based service providers[T Doe v. 111ySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008) ("Doe I"). 

The immunity provision states: "No provider or user of an interactive computer service shall be 

treated as the publisher or speaker of any information provided by another information content 

21 



provider." 4 7 U.S. C. § 23 0( c )(1). The "interactive computer service" in that sentence is the 

online platform that hosts content, and the "information content provider" is the third party who 

posts content.2 Thus, the immunity provision, in plain English, says that online platforms cannot 

be held liable for the words or actions of their users. See Internet Brands, Inc. v. Jape, 328 Ga. 

App. 272, 274 (2014). That immunity applies across the board to federal and state-court 

litigation and to a wide variety of causes of action: "No cause of action may be brought and no 

liability may be imposed under any State or local law that is inconsistent with this section." Id. § 

230(e)(3). And the question whether the immunity applies in a given case should be decided at 

"the earliest possible stage" because immunity "protects websites not only from ultimate 

liability, but also from having to fight costly and protracted litigation battles." Nemet Chevrolet, 

Ltd. v. Consumeraffairs.com, Inc., 591F.3d250, 254 (4th Cir. 2009). Thus, where a suit seeks to 

hold an online platform liable and the CDA bars the action, dismissal is appropriate. See id. at 

254-55. 

In the 20 years since the CDA was enacted, courts have arrived at a "general consensus to 

interpret Section 230 inununity broadly.'' Doe II v. lvfySpace Inc., 175 Cal. App. 4th 561, 572 

(2009). They have "applied section 230(c)(l) against a variety of claims," including negligence, 

defamation, assault, and violation of trafficking laws. Fields v. Twitter, Inc., --- F .3d ---, 2016 

WL 4205687, at *4 (N.D. Cal. Aug. 10, 2016). And they have dismissed lawsuits wherever a 

plaintiff tries to treat an Internet platform as a publisher and to blame it for a user's actions. See 

id.; see also, e.g.~ Saponaro v. Grindr, LLC, 93 F. Supp. 3d 319 (D.N.J. 2015); Noah v. AOL 

2 Specifically, an "interactive computer service" is defined as "any information service, system, 
or access software provider that provides or enables computer access by multiple users to a 
computer server." 47 U.S.C. § 230(:f)(l). An "information content provider" means "any person 
or entity that is responsible, in whole or part, for the creation or development of information 
provided thrnugh the Intemet or any other interactive computer service." 47 U.S.C. § 230(f)(3). 
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Time Warner, Inc., 261 F. Supp. 2d 532, 538 (E.D. Va. 2003); Green v. America Online, 318 

F.3d 465, 470 (3d Cir. 2003); Ben Ezra, Weinstein, & Co. v. America Online Inc., 206 F.3d 980, 

986 (10th Cir. 2000). 

The analysis required by the CDA is relatively straightforward. In cases implicating the 

statute, "courts must ask whether the duty that the plaintiff alleges the defendant violated derives 

from the defendant's status or conduct as a publisher or speaker. If it does, section 230(c)(l) 

precludes liability." Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1101-02 (9th Cir. 2009). Applying 

that analysis, courts have concluded that "decisions relating to the monitoring, screening, and 

deletion of content [are] actions quintessentially related to a publisher's role." Doe I, 528 F.3d at 

420. Likewise, decisions about the "structure and operation of [a] website" - such as decisions 

about "features that are part and parcel of the [site's] overall design" - "reflect choices about 

what content can appear on the website and in what form" and thus "fall within the purview of 

traditional publisher functions." Jane Doe No. 1 v. Backpage.com, LLC, 817 F.3d 12, 20-21 (1st 

Cir. 2016). 

In case after case, claims that attack an online platform for one of these publisher 

functions are immediately dismissed. Thus, for example, in Fields the plaintiff sought to hold 

Twitter liable for giving user accounts to people who turned out to be terrorists. The court 

dismissed the claim, holding that Section 230 foreclosed it because it was "based on Twitter's 

alleged violation of a 'duty ... derive[d] from [its] status or conduct as a publisher." Id. at *5 
I 
I 

(quoting Barnes, 570 F.3d at 1102). Similarly, in Jane Doe No. 1 the plaintiff tried to hold an 

online platform liable for "choices [it] ... made about the posting standards for advertisements," 

including a "lack of controls on the display of phone numbers" and "the option to anonymize 

email addresses." 817 F.3d at 20. The court dismissed the case, holding that because these 
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decisions were about the site's "structure" and "overall design," and reflected "choices about 

what content can appear on the website and in what form,'' they were publisher activities and the 

defendant was immune. Id. at 20-21. 

B. Section 230 Forecloses Plaintiffs' Claims Against Snapchat. 

Plaintiffs' claims against Snapchat fail under the CDA for a simple reason: Just as in 

Fields, Jane Doe No. I, and Barnes, they seek to impose on Snapchat a "duty , .. derive[d] from 

[its] status or conduct as a publisher." Barnes, 570 F.3d at 1102. 

Indeed, Plaintiffs seek to do so in two different ways. First, Plaintiffs appear to allege that 

the injury to Mr. Maynard was foreseeable - and thus that Snapchat had a duty to Mr. Maynard -

because third parties posted on Snapchat using the "speed filter," and some of those posts 

allegedly led to auto accidents. (Amend. Compl. ~~ 16, 17, 19, 39). But those allegations run 

squarely into Section 230. As the Barnes court explained: "[C]ourts must ask whether the duty 

that the plaintiff alleges the defendant violated derives from the defendant's status or 

conduct as a publisher or speaker. If it does, section 230(c)(1) precludes liability.". 570 F.3d 

at 1102 (emphasis supplied); accord Fields, 2016 WL 4205687, at *4. So it is here. Plaintiffs 
I I 
I ' 

allege that Snapchat acquired a duty because it published third-party content and should have 

leamed from the content that a feature of the application was allegedly dangerous. (Amend. 

Compl. ~~ 16, 17, 19, 39). Because this alleged duty "derives from [Snapchat's] status or 

conduct as a publisher," Section 230 "precludes liability." Barnes, 570 F.3d at 1102. 

Second, plaintiffs allege that Snapchat should have "remove[ d] or restrict[ ed] access to" 

the "speed filter" after it found out about these third-party posts and the accidents they allegedly 

caused. (Amend. Compl. ~ 41). But again, this theory treats Snapchat as a publisher: It calls 

Snapchat to account for things users posted, and it argues that Snapchat should have changed its 
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service as a result. It is crystal clear that Section 230 bars such theories. After all, "the decision 

to permit third parties to post content" is protected by CDA immunity. Fields, 2016 WL 

4205687, at *4 (emphasis supplied). Decisions regarding the "structure and operation of fa] 

website" and "choices about what content can appear on the website and in what form" also 

are protected by CDA im1miuity. Jane Doe No. 1, 817 F.3d at 20-21 (emphases supplied). Those 

are exactly the publishing choices of which Plaintiffs complain. Plaintiffs' allegations go to the 

core of Snapchat's role as a publisher of online content and are therefore barred by the CDA. 

They should be dismissed with prejudice. 

CONCLUSION 

For each of the foregoing reasons, the Court should either dismiss Plaintiffs' claims with 

prejudice, or alternatively, enter judgment in favor of Snapchat as to each of Plaintiffs' claims. 

This 16th day of September, 2016. Respectfully submitted, 
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